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In Smith v. City of Jackson, Mississippi, Case No. 03-1160 (U.S. 2005), a divided 

U.S. Supreme Court ruled that an individual may sue an employer under the ADEA if a policy, 
practice or other employment action has a disparate impact based on age.  

 
As a reminder, two common types of discrimination claims are disparate treatment, 

which involves intentional discrimination, and disparate impact, which involves a facially neutral 
practice that has a significant adverse impact on a protected group.  The former focuses on 
motivation, the latter on results.  Disparate impact claims have been recognized under Title VII 
for many years.  Until Smith, courts have been split on whether to recognize such claims under 
the ADEA because the ADEA, unlike Title VII, permits any “otherwise prohibited” action “where 
the differentiation is based on reasonable factors other than age.”  

 
Although Smith confirms that disparate impact claims may be brought under the ADEA, 

potential confusion remains.  A plaintiff may succeed on a claim of disparate impact under 
Title VII if he demonstrates that a particular employment practice causes a disparate impact on 
a protected class and his employer cannot demonstrate that the practice is job related for the 
position in question and consistent with business necessity.  Even if his employer produces 
evidence that the challenged practice is job related and consistent with business necessity, the 
plaintiff may succeed by showing there is an alternative with less adverse impact that his 
employer refuses to adopt.    

 
By contrast, disparate impact claims under the ADEA are governed by a higher 

standard.  If the disparate impact is based on reasonable factors other than age, the practice is 
not unlawful.  Unlike Title VII’s business necessity test (described in the preceding paragraph), 
the ADEA’s reasonableness inquiry does not ask whether there are other ways for an employer 
to achieve its goals that do not result in a disparate impact on older workers.  Moreover, 
whereas Title VII permits a plaintiff to attack an entire decision-making process when he cannot 
identify the particular practice that allegedly results in disparate impact, under the ADEA, the 
plaintiff must identify the specific practice allegedly responsible for the disparate impact.    

 
In response to Smith, employers should consider reviewing their current compensation, 

benefit and other employment practices to determine whether they have a disproportionate 
adverse impact on older workers.  In addition, employers should consider reviewing their 
practices for documenting business reasons for actions that impact a broad group of 
employees.  
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This article does not constitute legal advice, nor is it a substitute for familiarity with the most current statutes, 
regulations, ordinances and case law on this topic.  Slight differences in factual context can result in significant 
differences in legal obligations.  Consider seeking legal advice with respect to any particular situation. 
 


